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~ Date : 19-01-2018 \JlNl' ffi ~~ Date of Issue t:7er-
Passed by Shri Uma Shanker Commissioner (Appeals)
Arising out of Order-in-Original No SD-01/30/AC/Shyam/16-17 Dated 31.03.2017

Issued by Assistant Commr STC, Service Tax, Div-I, Ahmedabad

er 3flaaaaf a at ga Tar
Name & Address of The Appellants

M/s. Shyam Buildcon
Ahmedabad

~ 3llflc;r 3m ~ 3ride al{ ft anf, Ufa mf@rat st sr@la RRRa var a q
x,cpffit-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

#tr zed, sir zca vi ara 3r4)Rh mu1f@rawa 3llflc;r:
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRfnl~,1994 ~ 'cfRT 86 cB"~ 3llflc;r cpl ffi cB" "CfTX1" ~ 'GfT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?ea 2#tu fl #hi zgen5, sure zgca vi hara 3r4lat; mrznf@raw it. 2o, q ea
t51Rtlc61 cf>+-9I'3°-s, ~ ~. 3lt5f!C::lcs!IC::-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad-380 016.

(ii) aft4tu =nzanf@raw ht fa#hr an@fr, 1994 t err 86 (1) cB" aTT'fll"d" ~~
Plllfllqc11, 1994 cB" ~ 9 (1) cB" ~~ 1:JWT -qx:r:tr- 5 "if -=r:rR ~ "if ~ 'GfT
rf vi er fG 3mer a fess 3r4ta 6t { l rat ,Raj
aft uft aR; (a yamfr If elf) ailmt i fr en i raff@raur aar nrrft fer
%, c!6l" 7@a r4Ra eta #a # rlllll41d cB"~ xRr!x-~I'< cB" rfFf 'H ~'<5lifchct ~ ~ cB" xi1"Cf
B Graf ara at nil, nu at -.=rrr 3m wrrm ·rzur #fr T; 5 GT IT \Nffi q;.:r % ~ ~
1 ooo / - ffl ~ °ITT'fi I Gt"ITT ~ cifl" -.=rrl, ellM ~ -.=rrT 3m WTTllT ·Tur up4fn5 5 lg I
50 ~ ('lcp "ITT "ITT ~ 5000 / - ffl~ °ITT'fi I Gel jara #t air, an #t it 3m WTTllT Tfm
~~ 50 la u ma snar & asi7, 1000o/- #h 3haft ztft

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the fort1:..9.L
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fcrrTm~.1994 <#\" elm 86 <#\" '3<T-mwll ~ (2-q) cfi 3ffi1fcT ~~ P!<JIJlqHI, 1994 cfi Wll1 9 (2-q)
m- 3ffi1fcT ~ tpf1f ~:€r.-1 if <#\" us #ftqi mer snga,, is#ta ma yea (3rftc) # srr t ilfum (OIA)(
simfr uR sf) 3TI"'< ·arcR"
a1gar, rra / \3<T 3TT¥f ~ A2I9k ff<f '3NTG :wi,,~~<ITT~ ffl m- f.lmT ~ ~~
(010) c#l" "ITTff ~ m-fi I .

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Centra: Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi./ Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zemrizitf@era nzaaa zgen arf@en~m, 1975 <#\" mif tix~-1 cfi siaf fufR fag 1gr p 3mer vi Perra
~cfi~ c#l" ffl tix ~ 6.50/- i:Rf <ITT~ 'WP f?;q,c WIT m,IT~ I "·

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I i+i terms of
the Court Fee Act, 1975, as amended.

3. fr zc,r zc v hara arq#hr nraf@raw (rffe@) Ru=ran, 1982 if '<l1mf ~ 3Rf~ lWlm <ITT
~ffl qJB f.r<li:rr c#l" 3fR 'llt &!Ff 3lT<Pfi:m fcl;m uTim % I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedt.re) Rules, 1982,

4. var erca, hc4tr 3Tr eravi hara3r4#tr nf@raw (a#ta) # 1fr 3railamraii i
a4.4hr3n era3f@era, €&gRterr 3sqa3iaa fa#rzrgizn-) 3rf@,fez1 2&g(&9 #rviz
299 fecais: o.e.egg it RR fa#tr 3ff@Gzr, g&& frnr 3 a 3iaiia haraat st rafr a{ ,
aar ff@aafraeq4.frsmacr3far?k, serf fagr arra3iaiias#rsarat 3rh@aer
m~~~~ .3ima=r "ITT

a#4tr3qr graviParaa3iair· an fara graii fGr= ~nff:R;rt-
3 2

(i) tJm 11 gr h 3iaa fefRa zas
(ii) rdsr Rt #t a& mar if?r
(@ii) cr srm fuamaa a fr 6 a 3iala 2r zT

¢ 3matarf zrz faz arr aman fa#rz (gi. 2) 31f@1fr, 2014 # 3war ta fas#r
3r4l#tar qf@era1ha#marfaarrfrraw3rffvi 3r4trata&igal

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Creoit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) s iaaf , s 3mer 'iji' 11fff 3r4l 7TR@rar ahqr Gi sreas 3rrar re# zI qUs3 .3

faaRa gtata far arr rcah 10% wrarar tR' 3Ik~~&"Os mq 1Ra ~ "ffGf &"Os 'iji' 10%~ ~ t>•

p=rarerr Rtsrraft?kt

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in di,s't>ute, or '
penalty, where penalty alone is in dispute. / · ·-,::_., -t< , \' ~-.
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V2(ST)90/A-II/2017-18

ORDER-IN-APPEAL

This appeal is filed by Mis. Shyam Buildcon, Shyam House, 6, Shivanand

Society, Opp. Vijaynagar School, Naranpura, Ahmedabad 380 013 [for short-'appellant'] against

OIO No. SD-01/30/AC/Shyam/16-17 dated 5.4.2017, passed by the Assistant Commissioner,

Service Tax Commissionerate, Division I, Ahmedabad [for short - 'adjudicating authority']

2. Briefly, the facts are that an investigation against the appellant revealed that the

appellant had failed to pay service tax on Commercial and Industrial Construction Service and

Transport of Goods by Road Service; that they failed to get themselves registered with the

department; that they had failed to file the prescribed returns with the department. After

completion of investigation, a show cause notice dated 11.2.2015, was issued to the appellant

inter alia proposing demand of service tax of Rs. 9,17,885/- and Rs. 70,272/- along with interest

and further proposing penalty under sections 76, 77 and 78 of the Finance Act, 1994.

3. This show cause notice was adjudicated vide the impugned OIO dated 5.4.2017,

wherein the adjudicating authority confinned the demand along with interest; appropriated the

amount already paid; imposed penalty on the appellant under sections 77 and 78 of the Finance

Act, 1994.

4. Feeling aggrieved, the appellant has filed this appeal against the impugned OIO

0

raising the following averments:
• that the impugned OIO is bad and is liable to be quashed and set aside in the interest ofjustice;
• that the adjudicating authority should have extended the benefit of double payment of Rs.

72,810/- + Rs. 11,444/- made towards payment ofGTA;
• that extended period could not have been invoked;
• that the adjudicating authority ought to have considered that the appellant was under a bonafide

belief that they were not liable to pay service tax; that no evidence has been brought depicting
the intent ofthe appellant to evade payment ofduty;

• the benefit ofcum duty ought to have been granted;
• the penalties under sections 77 and 78 ofthe Finance Act, 1994 could not have been imposed on

the appellant.

5. Personal hearing in the matter was held on 9.1.2018 wherein Shri Hardik Modh,

Advocate, Mayuri Joshi, CA and Shri Jayantibhai Patel, appeared for the appellant and

reiterated the grounds of appeal.. The Advocate further pointed out that in para 35, the 0IO does

not allow set off but in the operating part the adjudicating authority has allowed it. Shri Modh

further requested that the remarks of para 35 be deleted or set off allowed.

6. I have gone through the facts of the case, the grounds raised by the appellant and

the averments raised during the course of personal hearing. I find that the question to be decided

in the present appeal is whether the confirmation of the demand along with interest a#rdeh 1ty
. -·---:..:-._ ·-~
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against the appellant is correct or otherwise.
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The appellant who was engaged in providing the Commercial and Industrial

Construction Service had not taken registration and was not filing the statutory returns and was

not discharging his service tax liability. Further, the appellant was also liable for payment of

service tax on GTA under RCM. The appellant had not discharged the service tax under this

service also.

8. I find that during the proceedings, held before the original adjudicating authority,

the appellant did not contest [a]the demand of service tax;[b] the invocation of extended

period;[c] levy of interest;[d] imposition of penalty [refer para 32 of the impugned OIO]. This

finding recorded by the adjudicating authority has not been contested by the appellant. However,

I find that in the appellate proceedings, the appellant has requested for cum-duty-benefit and has

also questioned the invocation of extended period. The averment, therefore lacks merit, and is

also not legally tenable since it appears to be an afterthought. Hence, I would not like to go into

the aspect of computation of demand, confirmation of interest, invocation of extended period. As

far as penalty goes, the appellant at the adjudicating stage never contested the proposal. In-fact it

is recorded in the impugned order itself that penalty of Rs. 1,37,930/- and Rs. 17,588/- stands

paid without any protest. Nobody, who is contesting the demand would go forward and pay the

penalty.

o

9. The only avennent which the appellan: has contested and which I would like to

discuss is that the benefit of set offshould be allowed since there is a contradiction in the original

order. The appellant had stated that in respect of the demand for GTA he had paid the amount

along with interest twice. However, he did not allow the set-off of the excess paid service tax

against the demand in respect of Commercial and Industrial Construction Service, in para 35 of

the impugned OIO. However, in para 40(vi) of the impugned OIO, the adjudicating authority

has mentioned that "the notice has preferred the option given under the second proviso of Section 78(1) of the

Finance Act, 1994 and paid up the entire demand raised under the captioned SCN along with appropriate interest

liable." leading to the assumption that the adjudicating authority has allowed the benefit of the

set off, since in para 40(ii), the order states that of the demand of Rs. 9,17,885/- confirmed in

respect of Commercial and Industrial Construction Service, the amount of Rs. 8,49,619/-, which

is paid, stands appropriated. It is on record that the appellant had paid the demand in respect of

GTA twice. They had also put in a request to E-PAO, CBD, Bellapur, Navi Mumbai, for change

in head of tax and adjust the excess payment towards the service tax liability under Commercial

and Industrial Construction Service, however, nothing seems to have been heard in the matter.

Surely, the appellant cannot be put to unease on this count. Even otherwise, the tax has been

paid, albeit in a different head. The matter being revenue neutral, the request of the appellant to

treat the excess payment of the tax under GTA to be considered under Commercial'ai'fd-I-ndustrial..·-43. N

Construction Service, is allowed. · I.:":,/,:~:.·:.,;~:.'.~:"\,·.\
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In view of the foregoing, the impugned OIO is upheld, except for the

abovementioned minor change as mentioned in para 9, supra.

11. 34raa zarr a #r a{ 3rfl mar fqzrl 3qt#aat far srar t
11. The appeal filed by the appellants stands disposed of in above terms.

arc-'
(3mr gi#)

377z1#a (3r4lea)
.:)

Date: .1.2018

Attested

.ha
Superintendent (Appeal-I),
Central Excise,
Ahmedabad.

ByRPAD.

To,
Mis. Shyam Buildcon,
Shyam House,
6, Shivanand Society,
Opp. Vijaynagar School,
Naranpura,
Ahmedabad 380 013

I
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Copy to:-

1. The ChiefCommissioner, Central Excise, Ahmedabad Zone .
2. The Principal Commissioner, Central Excise, Ahmedabad North.
3. The Deputy/Assistant Commissioner, Central Excise Division-VII, Ahmedabad North
4. The Assistant Commissioner, System, Central Excise, Ahmedabad North.
~Guard File.
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